UNITED STATES DISTRICT COURT
DISTRICT OF NORTH DAKOTA

NORTHEASTERN DIVISION
8
§
UNITED STATES OF AMERICA §
el rel. JEFF KENNER and TAMRA ELSHAUG, §
§ Civil Case No.
Plaintiffs, §
§
V. § FILED UNDER SEAL
§ PURSUANT TO
THE SPIRIT LAKE TRIBE, A/K/A § 31 US.C. §3730
THE SPIRIT LAKE NATION, A/K/A §
THE SPIRIT LAKE DAKOTA SIOUX A/K/A §
THE SPIRIT LAKE SIOUX TRIBE, §
SIOUX MANUFACTURING CORPORATION  § JURY TRIAL DEMANDED
F/K/A DEVILS LAKE SIOUX §
MANUFACTURING, CARL R. McKAY §
and HYLLIS DAUPHINAIS, §
§
Defendants. §

VERIFIED COMPLAINT FOR VIOLATION
OF THE FEDERAL FALSE CLAIMS ACT

Plaintiff-Relators Jeff Kenner and Tamra Elshaug for their Complaint against The Spirit

Lake Tribe, Sioux Manufacturing Corporation, Carl R, McKay and Hyllis Dauphinais

(collectively the “defendants™), allege upon information and belief as follows:
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I JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action pursuant to both
28 U.S.C. §1331 and 31 U.S.C. §3732, the latter of which specifically confers jurisdiction on this
Court for actions brought pursuant to 31 U.S.C. §§ 3729 and 3730.

2. This Court has personal jurtsdiction over the defendants pursuant to 31 U.S.C.
§3732(a) because that section authorizes nationwide service of process and because the
defendants have minimum contacts with the United States.

3. Venue is proper in this District pursuant to 31 U.S.C. 3732(a) because all of the
defendants reside within this District and transact business within this District, and because the

acts proscribed by 31 U.S.C. §3729 occurred within this District.

IL. THE PLAINTIFFS

4, Plaintiff/Relator JEFF KENNER (hereinafter “Mr. Kenner”) is an individual
residing at [REDACTED)], and is a former employee of defendant Sioux Manufacturing
Corporation.

5. Plaintift/Relator TAMRA ELSHAUG (hereinafter “Ms. Elshaug™) is an
individual residing at [REDACTED)], and is a former employee of defendant Sioux

Manufacturing Corporation.
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IIl. THE DEFENDANTS

0. Defendant SPIRIT LAKE TRIBE (hereinafter “the Tribe™) is an Indian Tribe,
which is recognized by the U.S. Department of The Interior, Bureau of Indian Affairs.

7. At all times described within this Complaint, the Tribe occupied a reservation at
Fort Totten, in the County of Benson, State of North Dakota, under a treaty which was entered
between the United States and the Sisseton and Wahpeton Sioux Indians in 1867.

8. Defendant SIOUX MANUFACTURING CORP. (hereinafter “SMC”) is chartered
as a tribal corporation and a government subdivision of the Tribe.

9. At all times described within the Complaint, the principal place of business of
SMC was situated on the Fort Totten Indian Reservation at Fort Totten, in the County of Benson,
State of North Dakota.

10.  Defendant CARL R. McKAY is an individual residing at [REDACTED}]

11. At all times described within the Complaint, defendant Carl R. McKay was the
President of SMC, with an actual place of employ at Fort Totten, North Dakota.

12.  Defendant HYLLIS DAUPHINAIS is an individual residing at
[REDACTED]}who was, and remains employed as production manager of SMC at Fort Totten,

North Dakota.

Filed under seal -3 - Filed under seal



IV. INTRODUCTION

13.  This is an action to recover damages and civil penalties on behalf of the United
States of America arising from false and/or fraudulent statements, records and claims made and
caused to be made by the defendants and/or their agents, employees and co-conspirators in
violation of the Federal False Claims Act, 31 U.S5.C. §3729 et seq., as amended (“the FCA” or
“the Act”).

14.  This gui tam case is brought against a federally recognized Indian Tribe, The
Spirit Lake Tribe, its wholly owned-corporation and alter ego, Sioux Manufacturing Corporation
{SMC), and two agents and employees of the Tribe and SMC, all of whom are highly
sophisticated, and who knowingly defrauded the U.S. Treasury of sums equaling or exceeding
one hundred fifty million ($150,000,000.00) dollars.

15.  Through defendant Sioux Manufacturing Corporation, the defendants entered
several military defense contracts with the U.S. Department of Defense (“the DOD”).

16. Under those contracts, the defendants contracted to manufacture and provide the
DOD with Kevlar body armor, which the defendants knew was to be installed in military helmets
to be worn by virtually all U.S. Soldiers fighting in Iraq and Afghanistan.

17.  Kevlar, is a high strength aramid fiber manufactured by the DuPont Corporation.

18, When employed in the construction of military armor, such as helmets, Keviar
threads are woven into a dense fabric in a manner which is specifically designed for ballistic

protection.
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19.  When Kevlar is woven as a cloth and layered, a bullet or other projectile
encounters many threads at once. As Keviar does not stretch, when a bullet strikes Keviar cloth,
the energy is transferred from the threads which are initially struck, to the other threads within
the cloth.

20. The denser the weave (i.e. the more threads per square inch) the more resistance
the bullet encounters, and the greater the number of threads available to receive the transfer of
energy from the impact of the bullet.

21.  The number of threads woven per inch in either the lengthwise direction (the
“warp”) or the crosswise direction (the “fi/”) of the woven fabric is known as the “thread count.”

22.  With regard to the manufacture of military helmets to be worn by U.S. Soldiers,
the DOD has approved the use of Keviar within such helmets, subject to strict specifications
which prescribe the manufacture of the Keviar aramid cloth which is to be incorporated as the
armor contained within such helmets.

23. Given the critical function of helmets as the primary armor protection for U.S.
Soldiers, the DOD has included within those strict specifications the minimum weave density of
any and all aramid c¢loth employed in the manufacture of such helmets by specifically setting
minimum thread counts, for both warp thread count, and fi// thread count.

24.  Moreover, given the fact that a less dense weave count would afford less ballistic
armor protection to U.S. soldiers, the DOD affirmatively assigned a “classification” to the
importance of maintaining the minimum weave composition specified for the material, as

“critical.”
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25.  The specifications adopted by the DOD further require that the armor contained
within each U.S. soldier’s helmet consist of 19 layers of such Keviar, with each and every one of
such layers (“shields”) consisting of Kevlar cloth woven at a density not less than the minimum
weave density which the DOD had deemed as critical.

26.  During the past six years, the defendants contracted with the DOD to manufacture
and provide all, or virtually all, of the Kev/ar armor which was to be installed within military
helmets to be worn by U.S. Soldiers fighting in Iraq and Afghanistan.

27. At the time that the defendants contracted to provide such Keviar body armor to
the DOD, Keviar was both expensive, and in short supply.

28. In fact, by 2003, the market shortage of Keviar had become so substantial, the
Dupont Corporation implemented a seventy million ($70,000,000.00) dollar upgrade to its own
manufacturing facility, to increase its Keviar production a modest ten (10%) percent
(See Exhibit “E™).

29.  This short market supply of Keviar presented an obstacle to the business interests
of the defendants (See Exhibits “E” and “F”), who needed Keviar to not only fulfill initial orders
it received from the DOD, one of which included a seventy million ($70,000,000.00) dollar order
received in 2003 (See Exhibit “A™), but to also fill subsequent orders which it was desirous of
receiving, and which would ultimately grow to total in excess of one hundred and fifty million

($150,000,000.00) dollars.
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30. To fill the government’s initial orders, and to be able to accept additional orders
despite the shortage (and expense) of Keviar, the defendants decided to defraud the DOD by
deliberately implementing a systematic reduction in the amount of Keviar it employed in the
manufacture of the Kevlar armor it produced and sold to the DOD, and to conceal the reduction
of Kevilar from the U.S. government.

31.  Toimplement this systematic reduction in Keviar contained in the armor they
were selling to the U.S. military, the defendants physically set weaving looms within their
manufacturing facility to reduce the density of the Keviar fabric being woven by the defendants,
below the minimum density which the Department of Defense had deemed as “critical.”

32. By setting their looms to weave the Keviar fabric at a reduced density, the
defendants “shorted” the Keviar within the armor it manufactured and sold to the U.S.
Department of Defense for each and every military helmet, as follows.

33.  The defendants deliberately and systematically shorted all “Small” military
helmets used by the DOD by approximately 9,526 strands of Keviar per helmet, systematically
shorted all “Medium” military helmets used by the DOD by approximately 9,856 strands of
Keviar per helmet, systematically shorted all “Large” military helmets used by the DOD by
approximately 10,547 strands of Kevlar per helmet, and systematically shorted all “Extra Large”
military helmets used by the DOD by approximately 12,843 strands of Kevlar per helmet.

34.  This dramatic “shorting” and reduced density of the Kevlar fabric reduced the
ballistic protection afforded by each and every one of the 19 layers of Keviar contained within
each military helmet, below the specific requirements of the contracts between the defendants

and the U.S. Department of Defense.
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35.  Upon manufacturing this reduced-density Kevlar fabric, the defendants coated the
fabric with resin, shipped it to an agency of the DOD, and submitted invoices together with false
certifications representing that the armor was manufactured in accord with the specifications of
the contracts between the parties, while affirmatively knowing that to be false.

36. [Redacted]

37.  To date, the U.S. Department of Defense has paid the defendants in excess of one
hundred fifty million ($150,000,000.00) dollars for such Kevlar, which is currently being worn as
the sole armor contained within the helmets of most, if not all, U.S. soldiers currently fighting in
Iraq and Afghanistan.

38.  Upon information and belief, none of those helmets meets the minimum armor
specifications which were identified as “critical’” under the contract between the parties, nor
contains the Keviar, nor affords the anmor protection, which the U.S. Department of Defense has
paid for.

39.  Asaresult of the defendants fraudulent and deceptive conduct, the U.S. Treasury
has suffered not less than one hundred fifty million (8150,000,000.00) dollars in damages.

40.  Plaintiff/Relator Jeff Kenner was an employee of defendant SMC for twenty (20)
years, from 1985 through 2005, during which time he was ultimately promoted to Supervisor of
SMC’s weaving department, the department of SMC which wove the Keviar cloth which is the

subject of this action.

41.  Plaintiff/Relator Tamra Elshaug was an employee of SMC for twenty six (26)

years, from 1979 through 2005, during which time she was ultimately promoted to Materials
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Purchasing Manager, who was responsible for purchasing the Keviar thread which defendant
SMC wove into the fabric which it sold to the DOD.

42.  Both of the plaintiffs were terminated by the defendants on November 1, 2005
after the plaintiffs had learned that SMC had been defrauding the U.S. government in the manner
described herein, and ratsed objection to same.

43.  The False Claims Act was originally enacted during the Civil War, for the purpose
of being emploved as the primary tool to fight fraud perpetrated against the U.S. Government by
military defense contractors.

44.  In 1986, Congress amended the Act intending to create increased incentives for
individuals with knowledge of such fraud against the government to disclose the information
without fear of reprisals or government inaction, and to encourage the private bar to commit legal
resources to prosecute fraud on the governments’ behalf.

45,  The Act allows any person having information about false or fraudulent claims to
bring an action for himself and the U.S. Government, and to share in any recovery.

46.  The Act requires that the Complaint be filed under seal for a minimum of 60 days
(without service on the defendant during that time).

47.  Based upon these provisions, the gui tam plaintiffs seek through this action to
recover damages and civil penalties arising from the defendants’ conspiracy to defraud the

federal government as further described herein below.

V. THE FACTS
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A. The Spirit Lake Tribe

48.  Defendant SPIRIT LAKE TRIBE (hereinafter “the Tribe”) is a federally
recognized Indian Tribe, which is recognized by the U.S. Department of the Interior, Bureau of
Indian Affairs (See Exhibit “G” at page “9").

49.  The Tribe occupties a reservation at Fort Totten, North Dakota, under a treaty
which was entered between the United States and the Sisseton and Wahpeton Sioux Indians in
1867.

50.  The Tribe is governed by a Tribal Council, which consists of six (6) members.

51.  Under authority of the Tribal Counsel, the Tribe has established, and owns and
operates not less than three (3) wholly owned commercial enterprises (See Exhibit “H”).

52.  They include: defendant Sioux Manufacturing Corporation (SMC), a
governmental subdivision of the Tribe which manufactures military defense products within a
two hundred and fifty (250,000) thousand square foot manufacturing facility owned by the
defendants (See Exhibit “D”), the Spirit Lake Casino & Resort and Marina (See Exhibit “I””)

and Varsity Bag Inc. (See Exhibit “J).

B. Sioux Manufacturing Corporation

53. In or about 1974 the Tribal Counsel caused the creation of SMC as a tribal
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corporation and governmental subdivision of the Tribe, organized under the Tribe’s Law and
Order Code.

54. By authority of the Tribal Counsel, SMC commenced operation, under the
original name of “Devil’s Lake Sioux Manufacturing” on twenty-seven acres of land held in trust
for the Tribe by the United States.

55. In accord with its existence as a subdivision of the Tribe, Defendant SMC’s
Charter requires that its Board of Directors must, at all times, include all of the six (6) sitting
members of the Sioux Tribal Council.

56.  Significantly, the allegations set forth in paragraphs “53" through “55"
immediately hereinabove are facts which SMC and the Tribe have represented to The United
States Court of Appeals For the Seventh Circuit, and they have further represented to the Court

of Appeals that SMC and the Tribe are to be considered one and the same entity, and/or should

be considered as “interchangeable” in Altheimer & Gray v. Sioux Manufacturing Corporation,
983 F.2d 803, 809 (7th Cir 1993).

57. At all times described herein, the Tribe maintained actual and complete control
over all aspects of SMC and its business operations.

58. This included actual control over its Board of Directors, upon which every
member of the Tribe’s Council sits as a Director, and who collectively represent a two-thirds
majority of the SMC Board (See Exhibit “K™ at its first page, and page *“i1”’}), and actual control
over SMC’s day-to-day business operations.

C. The Employ of Keviar in the Manufacture of Military
Helmets for the United States Department of Defense
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59.  Inthe 1970's the U.S. Army completed design and development work on a new
helmet to replace the M1 “steel pot™ that had been in service since World War 1L

60.  The new style helmet, similar in shape to old German Helmets, was named the
PASGT, an acronym for Personal Armor System Ground Troops.

61.  The PASGT is made from layers of resin coated woven fabric produced from a
“stronger than steel” Dupont aramid fiber known as Keviar.

62.  When employed in the construction of military armor, such as military helmets,
Kevlar threads are woven inte a dense fabric in a manner which is specifically designed for
ballistic protection.

63.  When Keviar is woven as a cloth and layered, a bullet or other projectile
encounters many threads at once. As Keviar does not stretch, when a bullet strikes Keviar cloth,
the energy is transferred from the threads which are initially struck, to the other threads within
the cloth.

64. The denser the weave (i.e. the more threads per square inch) the more resistance
the bullet encounters, and the greater the number of threads available to receive the transfer of
energy from the impact of the bullet.

65.  The number of threads woven per inch in either the lengthwise direction (the

“warp”) or the crosswise direction (the “fi/l""} of the woven fabric is known as the “thread count.”

Helmet & Cloth Specifications MIL-H-44099A & MIL-C-44050A
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66.  The Department of Defense has approved the use of Keviar as the primary armor
of military helmets for U. S. Soldiers, subject to strict specifications for both the helmets, and the
Kevlar cloth with which they are constructed.

67.  With regard to PASGT helmets, the DOD adopted Military Specification
MIL-H-44099A which prescribes virtually every detail of the specifications to which military
helmets are to be constructed for use by the U.S. Military (A true copy of MIL-H-44099A is
annexed hereto as Exhibit “B”).

68.  With regard to the aramid (Kevlar) cloth which is to be woven and manufactured
into such helmets, the DOD adopted Military Specification MIL-C-44050A which prescribes
virtually every detail of the specifications to which the aramid cloth is to be manufactured for
subsequent use in the manufacture of military helmets for the DOD (A true copy of MIL-C-
44050A 1s annexed hereto as Exhibit “C”).

69.  MIL-H-44099A expressly indicates that it contains the DOD’s prescribed
specifications for ballistic protective helmets consisting of a laminated coated aramid cloth shell.
(See Exhibit “B” page 1 at 1.1 entitled “Scope™).

70.  MIL-H-44099A specifies that the type of aramid ballistic cloth to be employed in
the manufacture of such helmets is of the type specified under Military Specification MIL-C-
44050 (See Exhibit “B” at page 2, where the third specification under the word “MILITARY” is

spectfication “MIL-C-44050," to the right of which is stated “Cloth, Ballistic, Aramid”).

71.  MIL-H-44099A further specifies that the type of aramid ballistic cloth to be
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employed in the manufacture of such helmets “shall conform fo Type II, class I of MIL-C-44050”
(See Exhibit “B” at page 4, section 3.3.1 “Cloth, ballistic aramid”) [italics added]

72. MIC-C-44050A"s specifications for “Type II” cloth are set forth on page 4 under a
heading entitled “Physical requirements” (See Exhibit “C” at page 4).

73. MIC-C-44050A explicitly mandates that Type II aramid cloth be woven to a
density consisting of: (a} a minimum “warp” count of 35 yarns (threads) per inch; and (b) a
minimum “filling” count of 35 yarns (threads) per inch (See Exhibit “C,” page 4).

74.  Under MIL-H-44099A, after the aramid cloth 1s woven at a weave density not less
than the thread counts set forth in Table I of MIC-C-44050A, the cloth is to be installed in a pre-
specified number of layers in a pre-approved configuration (See Exhibit “B” at pages 6-7 under
section “3.4.1.1.2™).

75.  Asexplicitly provided in MIL-H-44099A, the U.S. DOD has identified three
specific potential defects in the manufacture of helmets which defects the DOD has classified as
“critical.”

76.  As set forth in Table II, the three defects which the DOD has specifically
classified as “critical” include: (a) if the number of layers of cloth is not approved, (b) if the

composition of the material is not as specified (i.e. the weave density or thread counts are less

than the minimums specifically set forth in MIC-C-440504), or (c} if the final configuration (of
the layers of Kevlar) is not as approved (See Exhibit “B” at page 13 under “Table II” entitled

“Preform assembly defects™).

77.  Viewed collectively, MIL-H-44099A and MIL-C-44050A not only require that
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any Kevlar aramid fabric employed in the manufacture of helmets for the U.S. DOD meet the
minimum weave density of 35 x 35 threads per square inch, but further provide that the failure to
maintain such minimum thread counts would constitute a “critical” defect in the manufacture of
such helmets.

78.  Significantly, MIL-H-44099A also affirmatively mandates that any manufacturer
under contract with the DOD must inspect the aramid fabric for the defects listed in Table II, and
affirmatively requires that any such contractor reject within its manufacturing facility, any fabric
which does not meet the required weave composition specifications (See Exhibit “B” at page 13,
section “4.4.2"),

D. The Tribe and SMC’s pursuit of military contracts
for the manufacture of Keviar helmets

79.  Being possessed of a desire to pursue military defense contracts through Sioux
Manufacturing Corporation (SMC) the defendants undertook substantial efforts to position
themselves for entry into the “military helmet business.”

80.  As explained by the defendants:

“[By 1980][SMC] had been positioning itself for entry into the Military helmet
business for several years by following the Military’s development and test
program, investing in capital improvements, increasing the engineering staff,
conducting R & D projects with composite materials and running cost and
feasibility models.”

See Exhibit “K” at page 9.

81.  In 1980, SMC (then known as Devils Lake Sioux Manufacturing Corporation, or
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“DLSMC”) was awarded its first contract from the DOD, to manufacture 7,500 complete
helmets. (See Exhibit “K™ at page 9).

82.  For its first helmet contract with the DOD, SMC purchased Keviar fabric from a
weaving house, which was first drop-shipped to a resin coater, and then shipped to SMC which
incorporated the fabric into helmets, which it then sold to the DOD. (See Exhibit K at page 10).

83.  Recognizing that this practice was “not the most cost effective” means of
manufacture, in 1981 the defendants began to study the feasibility of “doing the weaving and
coating work in house” {See Exhibit “K™ at page 10).

84. By 1984, SMC’s sales had exceeded two hundred million ($200,000,000.00)
dollars.

85. That year the defendants caused SMC to commence its own, in house, Keviar
weaving operation.

86.  As heralded within a 25 year company report presented to SMC by the Tribe:

“Installation of the twister, warper, beamer and looms was completed

in the spring of [1984] and the first MIL-C-44050, Keviar 29 fabric came

off the looms in April.”
(See Exhibit “K” at page 13) [emphasis added].

87.  Inthe spring of 1984, the defendants caused the installation of a “coating line”
within SMC’s facility, and the first Keviar fabric was successfully coated with resin in SMC’s
facility in September 1984. (See Exhibit “K” at page 14).

88, 1985 was a self-described “banner vear” for SMC (See Exhibit “K” at page 15).
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89.  With three “mature production lines in full operation,” one of which was the
helmet line, SMC set new records for annual, quarterly and monthly sales, profits, dividends and
productivity (See Exhibit “K” at page 15).

90.  Those sales included two hundred and eight thousand (208,000) helmets
completed in 1985 alone, and the award of a new contract for an additional three hundred
thousand (300,000) units {See Exhibit “K” at page 15).

E. The Defendants Contract to Manufacture
and Provide Keviar Shields to the DOD

91.  During the past six (6) years, the Tribe, through SMC, has entered numerous
contracts with the DOD including, but not limited to, contracts numbered 4600001010 (entered
in or about 2002), and 4600001304 (entered in or about 2003), to manufacture and provide the
DOD with sets of Keviar cloth armor (referred to herein as Keviar “shields™).

92.  Under the terms of such contracts, each set of Kevlar shields was to consist of a
set of nineteen (19) individual Kevigr shields cut to clearly delineated specifications, for the
purpose of being thereafter installed as the sole armor contained within military helmets worn by
U.S. Soldiers.

93.  In entering such contracts, the defendants affirmatively, explicitly and repeatedly
agreed to manufacture such Keviar shields in accord with military specifications MIL-H-44099A
and MIL-C-44050A (See Exhibit “A™ at pages 2, 3, 4 wherein under each item number 0001
through 0004, the “Note” section concludes with “All according to FPI drawings . . . and MIL-H-
44099A and MIL-C-44050A, and at page 7 under “Statement of Work™ at the end of each
respective description for pattern sizes “FAB5007" through “FAB5010").

94. In addition to agreeing to such terms at the time of each initial contract, the
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defendants further executed a written “Acceptance of Terms and Conditions” for each and every
purchase order they received from the DOD (Annexed collectively hereto as Exhibit “KK” are a
fully executed “ACCEPTANCE OF TERMS AND CONDITIONS,” and the two DOD purchase
orders numbered, DJU4500195554 and DJU4500189969 for which the defendants tendered such
Acceptance of Terms to the DOD).

95. Under one such contract alone, the original order totaled one million forty five
(1,045,000) thousand sets of Keviar cloth shields, which the defendants were to manufacture and
deliver to the DOD, to thereafter be installed into heimets to be worn by U.S. Soldiers. (See
Exhibit “A™ at pages 2, 3 and 4 under each respective listing for “quantity”).

96.  The purchase price to be paid by the DOD to the defendants under that respective
contract (See Contract/Order 4600001304 annexed hereto as Exhibit “A”), was seventy million
six hundred eighty five thousand three hundred thirty six ($70,685,336.15) dollars and fifteen
cents.

97. Upon information and belief during the six (6) year period immediately preceding
the date of this complaint, the defendants have manufactured and sold to the U.S. DOD, through
SMC, these and other units of Kevlar fabric, and have received payments from the U.S.
Government equaling or exceeding one hundred fifty million ($150,000,000.00) dollars in

exchange.
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F. The Defendants Systematic “shorting” of Keviar
below the minimum specifications deemed to be
“critical” under SMC’s contracts with the DOD

98.  Asreflected within Exhibit “C” at page 4, MIL-C-44050A mandates that all
Keviar to be employed as armor in military helmets be woven at a critical minimum weave
composition of not less than 35 warp threads per inch and not less than 35 fi/] threads per inch.

99.  Asreflected within a 25 year company report prepared by the Tribe, both the
Tribe and SMC were fully aware of MIL-C-44050A, and its minimum thread-count
specifications, as early as 1984 (See Exhibit “K™ at page 13).

100.  Moreover, having spent years following the U.S. Military’s development and test
program of Kevlar helmets, the defendants are intimately acquainted with the design and
manufacture of Keviar helmets, and their specifications, as set forth within Exhibits “B” and “C.”

101.  Given the history set forth hereinabove, the defendants are also intimately aware
that the minimum weave composition set forth within MIL-C-44050A has been explicitly

classified by the DOD as critical, that under the contracts which the defendants entered with the

DOD the defendants were not only required to provide the DOD with Keviar cloth which met
these minimum density requirements, but were affirmatively obligated to examine the cloth they
were manufacturing to ensure that it met such requirements, and that they had an affirmative
contractual obligation to “reject” from its process any woven cloth which did not meet these
minimum weave composition requirements. (See Exhibit “B” at page 13, Section 4.4.2 and

Table II).
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102.  During the past six years, the U.S. Department of Defense placed numerous orders
with the defendants, some of which were placed under a seventy million ($70,000,000.00) dollar
contract, placed in 2003, for the defendants to manufacture and provide Keviar shields which
were to be installed within military helmets to be worn by U.S. soldiers fighting the wars in Iraq
and Afghanistan (See Exhibit “A”).

103. Given the critical function intended for such helmets, the Department of Defense
explicitly required, within such contracts and orders, that the Keviar shields to be manufactured
and provided by the defendants meet the minimum specifications proscribed in MIL-H-44099A
and MIL-C-44050A (See Exhibit “A” at pages 2, 3, 4 and 7, wherein at the bottom of each
respective item, specified as items 0001, 0002 ezc, the order provides “All according to FPI
drawings BMPL-0077, BMPL-0078, MIL-H-44099A and MIL-C-44050A") [emphasis added].

104. At the time the defendants received the Department of Defense’s order for such
Kevlar shields there existed a market shortage of Keviar (See Exhibit “E™), which was of concern
to the defendants since it presented an obstacle to their business interests in capitalizing on the
number of shields it could sell to the U.S. Military while the wars in Iraq and Afghanistan

remained ongoing (See Exhibits “E” and “F”).
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105. To enable themselves to sell as many Kevlar shields to the military as it would
buy, despite their inability to obtain sufficient Keviar to manufacture the shields at the density
required under their contracts with the DOD, the defendants knowingly and deliberately
implemented a systematic “shorting” of the Kevlar in each set of shields, by weaving into each
set of shields for each and every helmet an average of eleven thousand one hundred two
(11,102) less strands of Kevilar than what the Department of Defense had deemed to be the
“critical” minimum requirements in such manufacture.

106.  The defendants implemented this “shorting” of materials by reducing the weave
density of the Keviar fabric, thereby reducing the armor protection afforded by each and every
one of the nineteen (19) layers of Keviar contained within each helmet.

107. The defendants deliberately implemented this systematic “shorting,” while
knowing that the Department of Defense would have difficulty discovering the shorting due to
the fact that the defendants: (a) would cover the Keviar fabric with resin before shipping it to the
Department of Defense’s receiving agency, thereby obscuring visual review of the composition
of the fabric, and (b) added additional resin to increase the weight of the product to conceal the
fact that the Keviar fabric itself was “under weight.”

108.  This systematic shorting of Keviar was deliberate, systematic, and documented by
the defendants themselves.

109.  Under the contract/order which is annexed hereto as Exhibit “A” the Department
of Defense ordered sets of Keviar shields for four (4) helmet sizes which included: “Small” (item
number 00001 FAB 5007), “Medium” (item number 00002 FAB 5008), “Large” (item number

00003 FAB 5009) and “Extra Large” (item number 00004 FAB 5010).
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110.  To reduce the amount of Keviar employed in its manufacture of such shields
ordered by the DOD, from the date of initial order through April 2006, the defendants
deliberately set, and proceeded to operate, their weaving looms to weave its Keviar cloth at a
reduced density at, or below, 33.2 fill strands by 34 warp strands per square inch of fabric
(33.2 x 34), which in turn, “shorted” each Small helmet 9,526 strands of Kevlar, shorted each
Medium helmet by 9,856 strands of Kevlar, shorted each Large helmet by 10,547 strands of
Keviar, and shorted each Extra Large helmet by 12,843 strands of Keviar.

I11. At times during which the defendants were producing the Keviar shields which
they sold to the DOD, the defendants weaving looms had been further “adjusted” to weave fabric
at densities as low as 32 x 34 (See e.g., an SMC Quality Assurance Inspection report dated
10/3/05 which reflects that five rolls of Keviar, roles 569, 570, 617, 619 and 1113 were woven to
a thread count of 34 x 34, while roll 1114 was woven to a thread count of 32 x 34, annexed
hereto as Exhibit “P”).

I12.  To the extent that the defendants sold Kevlar shields to the DOD at these further
reduced densities, the defendants deliberately “shorted” each Small helmet by as many as 19,072
strands of Kevlar per helmet, shorted each Medium helmet by as many as 19,732 strands of
Keviar per helmet, shorted each Large helmet by as many as 21,093 strands of Keviar per helmet,
and shorted each Extra Large helmet by as many as 25,686 strands of Keviar per helmet.

113. Upon information and belief, from SMC’s receipt of its first order from the DOD,
through April 2006, the defendants had never set SMC’s weaving looms to produce Keviar cloth
which met the minimum density specifications set forth in MIL-C-44050A, nor which complied

with SMC’s contractual obligations to the DOD.
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114. In manufacturing the Keviar shields which it sold to the DOD, SMC empioyed
four (4) Sulzer brand weaving looms, respectively numbered 1 through 4, and three (3) Dornier
brand weaving looms upon which they wove the cloth out of which the shields were cut.

{(See Exhibit “GG” annexed hereto, whtch is a true copy of a page from an internet website

maintained by defendant SMC).

The Sulzer Looms

115. At all times during which they manufactured such Keviar cloth for the DOD, the
defendants set and maintained SMC’s (4) Sulzer looms to weave such Keviar fabric at a density
at or below, 32.5 x 34 threads per square inch.

116.  Sulzer looms enable operators to physically “set” the looms to weave fabric at any
specific fill thread density, through the physical installation of a set of four (4) control “wheels,”
which are respectively identified as wheels “A,” “B, “ ”C” and “D.”

117.  To set the loom to weave fabric at any given fi// thread density, requires the
physical installation of the proper set of control wheels (A-D) with each size wheel specifically
identified by a number, as specified in a chart provided by the manufacturer (See a true copy of
Sulter 's loom density/wheel specification chart annexed hereto as Exhibit “L”).

118. From the time of the initial order which SMC received from the DOD until April,
27,2006, the defendants had deliberately caused to be installed and maintained, within all four of

SMC’s Sulzer looms, a control wheel configuration for wheels A through D, of 42 38 52 34.
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119.  Asreflected on Exhibit “L,” by deliberately installing this control wheel
configuration, the defendants set all four (4) of SMC’s Sulzer looms to weave the Kevlar fabric
they were producing at a fill weave density of 32.5 threads per inch {See Exhibit “L” under the
Jeft-hand column entitled “Thread density 1 inch,” the wheel configuration listed alongside
thread count 32.5).

120.  Warp density is controlled by the installation of reeds which hold the fabric
threads in slots known as “dents,” with two (2) threads of fabric being held within each dent.

121.  Upon information and belief, when originally placed in operation, SMC’s Sulzer
looms employed reeds which had 17.25 dents per inch.

122.  More than ten years ago, for the explicitly stated purpose of “saving money,” the
defendants replaced them with reeds which possessed 17 dents per inch, which, at two (2) threads
per dent, hold 34 threads.

123. By setting their Sulzer looms at this control wheel configuration and installing
these reeds, the defendants physically set-up all four of SMC’s Sulzer weaving looms to weave

all MIL-C-44050A Keviar fabric at a weave composition of 32.5 x 34 threads per inch.

The Domnier Looms

124.  In addition to the Sulzer looms, SMC employed three (3) Dornier brand looms
with which to weave the Keviar fabric it was to provide to the U.S. military under its contracts
with the DOD.

125.  Similar to the Sulzer looms, the warp density at which fabric is woven upon a

Dormier loom is controlled by the use of reeds.
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126.  On the Dornier looms, each dent or slot within each reed is set to hold four (4)
threads which are to be woven into the fabric being produced.

127. At all times during which SMC was producing the Keviar cloth which it sold to
the DOD, the defendants installed and maintained upon all three Dornier looms, reeds which
contained 8.3 dents per inch, with each dent holding four (4) threads of Keviar (Annexed hereto
as Exhibit “M” are two purchase orders evidencing SMC’s purchases of 8.3 dent-per-inch loom
reeds as late as June 17, 2005).

128.  In doing so, the defendants deliberately set-up all three Dornier looms to weave
the MIL-C-44050A Kevlar fabric which was to be sold to the DOD at a weave composition of

33.2 x 34 threads per inch.

Shortage Calculations for Helmet Armor
Manufactured by the defendants

(a) Shortage Calculations for “Small” Helmets
Contract Item # 06001 FABS5007

129.  Under contracts including, but not necessarily limited to, contract # 4600001304,
the defendants contracted to manufacture and provide to the U.S. DOD, Keviar shields for
“Small” helmets, as contract item # 0001 FAB5007 (See Exhibit “A™ at page 2).

130.  As specifically required under the contract(s), Small helmets were to contain, and
the defendants were contractually obligated to provide, nineteen (19) layers of Kevlar aramid
cloth which specifically included: (1) one outer circle 19% inches in diameter, one inner circle 19
inches in diameter (3) three crown plates 7% inches in diameter, and (14) fourteen rectangular
panels 30% x 7% inches (See Exhibit “A” page 2).
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131. Immediately below the description of these layers, the contract explicitly provided
that these layers were to be manufactured “according to . . .MIL-H-44099A and MIL-C-
44050A,” which mandated that the aramid cloth be woven to a density not below the minimum
thread counts of 35 warp threads per inch, and 35 fill threads per inch, and explicitly classified

these minimum requirements as “critical” in the manufacture of such cloth (See Exhibit “A” at

pages 2 and 7, Exhibit “C” at page 4, and Exhibit “B” at page 13 }.

132.  From the date the first order was received from the U.S. DOD under contracts
including, but not necessarily limited, contract # 4600001304, through April of 2006, the
defendants physically set all of their mechanical weaving looms to weave the Keviar fabric they
were manufacturing at densities of 32.5 fill threads per inch x 34 warp threads per inch (on the
four Sulzer looms), and 33.2 fill threads per inch x 34 warp threads per inch (on the three
Dornier looms), each of which being a weave density at least two and oune half threads per
square inch lower than the explicitly stated “critical” minimum weave density set forth in the
contracts.

133. By deliberately and systematically setting SMC’s looms to produce fabric at these
reduced density compositions, the defendants deliberately shorted the Keviar contained in each
and every “Small” helmet a total of approximately nine thousand five hundred and twenty six
(9,526) strands of Keviar per helmet.

134, The total area of the 19 layers of Kevilar cloth produced for each small helmet, as
calculated by applying the formula Area = [] r* to calculate the area for the circular layers, and
Area = L x W for the rectangular areas, and the actual number of Keviar fibers which the

defendants deliberately shorted from each helmet, are calculated as follows:
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Layer Area (T )

one outer circle at 19% inches in diameter = 298.65 sqin

one inner circle at 19 inches in diameter, = 283.53 sqin

one crown plate at 7/ inches in diameter, 39.87

39.87 x 3 plates = 119.61 sq in
Area (L x W)

one rectangular panel 30% x 7%, x 14, 222.03

222.03 x 14 panels = 3,108.44 sq in

Total Area = 3,810.23 sq in

Total number of Keviar strands shorted from
each “Small” helmet, Item 00001 FAB 5007 (Ax 2.5) = 9,526

(b) Shortage Calculations for “Medium™ Helmets
Contract Item # 0002 FAB 5008

135.  Under contracts including, but not necessarily limited to, contract # 4600001304,
the defendants contracted to manufacture and provide to the U.S. DOD, Keviar shields for
“Medium” helmets, as contract item # 0002 FAB5008 (See Exhibit “A” at page 3).

136.  As specifically required under the contract, Medium helmets were to contain, and
the defendants were contractually obligated to provide, nineteen (19) layers of Keviar aramid
cloth which specifically included: (1) one outer circle 20 inches in diameter, (1) one inner circle
19.5 inches in diameter (3) three crown plates 7% inches in diameter, and (14) fourteen

rectangular panels 3156 x 7% inches (See Exhibit “A” page 3).
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137. Immediately below the description of these layers, the contract explicitly provided
that these layers were to be manufactured “according to MIL-H-44099A and MIL-C-44050A,”
which mandated that the aramid cloth be woven to a density not below the minimumn thread

counts of 35 warp threads per inch, and 35 fill threads per inch, and explicitly classified these

minimum requirements as “critical” in the manufacture of such cloth {(See Exhibit “A™ at pages 3
and 7, Exhibit “C™ at page 4, and Exhibit “B™ at page 13 ).

138. By deliberately and systematically reducing the weaving densities to 32.5 and 33.2
Jill threads per square inch, by 34 warp threads per square inch, in direct violation of the express
terms of the contract(s), the defendants shorted the Keviar contained in each and every
“Medium”™ helmet a total of approximately nine thousand eight hundred fifty six (9,856) strands
of Keviar per helmet.

139. The total area of these 19 layers of Keviar cloth, as calculated by applying the
formula Area =[] r* to calculate the area for the circular layers, and Area=L x W for the
rectangular areas, and the actual number of Keviar fibers which the defendants deliberately

shorted from each helmet, are calculated as follows:

Layer Area ([T )

one outer circle at 20 inches in diameter = 314.16 sqin

one inner circle at 19.5 inches in diameter, = 208.65 sq in

one crown plate at 7% inches in diameter, 39.87

39.87 x 3 plates = 119.61 sq in
Area (L x W)

one rectangular panel 3194 x 7%, x 14, 229.28

229.28 x 14 panels = 3,209.94 sq in

Total Area = 3,942.36 sq in
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